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Hamiuron ¢ law; thatis the point which we have confidered, and
v. ¢ we are all of opinion, that if there is nothing but the
RUssELL. ¢ abfolute conveyance, without the poffeflion, that in point

b cof law is fraudulent.”

This court is of the fame opinion. We think that the
intent of the ftatute is beft promoted By that conftruétion;.
and that fraudulent conveyances,. which are made to fe-
cure to a debtor a beneficial intereft while his property
is proteCted from creditors, will be moft effe€tually pre~
vented by declaring that.an abfolute bill of fale is itfelf
a fraud, unlefs poflcflion ¢ accompanies and follows the deed.”
"This conftruétion too comports with the words of the act,
Such a deed muft be confidered as made with an intem
< to delay, binder, or defraud creditors,” :

On the fecond bill of exceptions the court did right in
refufing to give the inftruétion required. The queftion
propounded feems to have been an abftract queftion not
belonging to the caufe. -

Fudgment affirmed with e 5.
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] .
Under the THIS was a writ of error to a decree of the cir-

31"7‘*&;‘“3 iﬁﬂ;’f cuit court of the diftri& of Columbia, fitting as a ocudrt
cery cafes, a ©f Charicery.

ftatement of

fadts muft pe- The cafe was, that colonel Fitzgerald in the year 1794 was
company {'¢. appointed colle€tor of the cuftoms for the port of Alex-
tranfeript. This . Pt .

provifion was andria, and gave bond to the United States in the penalty
revived by the of 10,000 dollars, with R. T. Hooe as his furety, for the
";.P;“L“m“’ 2@ faithful performance of the duties of the office. In con-
',’30:. ruary fequence of mifapplication of large fums of money by the

chief clerk, who was entiufted with almoft the whole
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management of the bufinefs, col. Fitzgerald became defici- U. Stareg
ent in his accounts with the United Stites to the amount V.
of 57,000 doltars. After this faét was difcovered he execu- R+ T- Heas
ted a deed of truft of part of his real eftate to truftees, to he AL
fold to indemnify Hooe from the demands of the Unitdd v
States againft him, as fecurity of Fitzgerald, and alfo to fe-
cure him againft fundry notes which he had indorfed for
him at the bank of Alexandria, as well as to enable him to
take up further fums at the bank, as his exigencies might
require. After the deathof col. Fitzgerald, the truftees
advertifed the property for fale, and the United States
obtained n injunétion to ftay the fale, alleging that by
the aéls of congrefs, they were entitled to a prior lien
upon the eftate of their debtor ; and that the deed, as to
them, was fraudulent. In the court below,the claim of
the United States was refted altogether upon the prior
lien created by the act of congrefs; and the court being
of opinion that the a&t did not create a lien on the real
cftate, and that there did not appear to be any fraud in
the tranfation, diffolved the injun&ion, with cofts, and
ordered 10,000 dollars, part of the proceeds of the fale,
to be paid into the treafury of the United States in fatif-
faction of the bond, in which Hooe was the fyrety, and
the refidue, after\paying the notes due at bank, to be
aid into the treafury of the United States, in part fatif-
};&ion of the balance due from the eftate of Fitzgerald.
It having been proved to the fatisfaction of the court,
that the money, arifing from the notes difcounted at the
bank, had been before paid by Fitzgerald to the United
States.

‘To reverfe this decree, the prefent writ of error was
fued out by the attorney for the United States.

The decree of the court below did not ftate the fafts
upon which the decree was founded ; and although the
tecord contained the bill, anfwers, exhibiis and all the evi-
dence which was before the court below, yet no ftate-
ment of facts, according to the provifion of the judiciary
act of 1789, ch. 20. §. 19, was made by the parties or by
the court. : ’

The attorney gereral * opened the caufe on the part of
* Mr. Lincoln.
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the United States, and was going on to fhew that the
deed was fraudulent, as to creditors, upon general princi-
ples of law, (a ground not taken in the court below} when
he was ftopped by an enquiry from the court, whether
there was any provifion in the aét concerning the diftri¢t
of Columbia, by which the cafe was taken out of the ope-
ration of the nineteenth fection of the judiciary alt of
1789, which required a ftatement of the faclts to accom-
pany therecord.  Upon recurring to the aét of congrefs,
27th February 1801, concerning the diftri&t of Colum-

~ bia, ch. 86. §. 8, it was found that writs of error were to

¢« be profecuted in the fame maimer, under the fime regu-
« lations, and the fame proceedings fhall be had therein,
< as is, or fbal/ be provided in the. cafe of writs of erroron
¢ judgments, or appeals upon orders or decrees rendered
¢ in the circuit court of the United States.” Upon
which the court faid, that the decifions on the at of 1780,
§. 19, had been, that unlefs a ftatement of faéts appeared
upon the record, they could not fay there waserror. 3.
Dallas,” 337, Jennirgs v. Brig Perfeverance. It is true
that the a& of February 13. 1801. chap. 75. § 33, reme~
died the evil, but that a& was repealed in 1802, fo that
the law now ftands as it did before the at of 1801. And
the a&t concerning the diftri€k of Columbia, by faying that
writs of error thall be profecuted in the fame manner as is,
or fball be, provided, &c. places this cafe under the law of
1789. Whatever might be the prefent opinion of the
court if this were the firft time of being called upon to
give a confirution to that claufe of the a&t, yet the quef-
tion, has been folemnly fettled. One legiflature has taken
cognizance of the conftruétion given by the court, and
has provided for the cafe, but another legiflature has re-
pealed that provifion and thereby given a {ubfequent legif-
lative conftruftion, or at leaft thewn fuch a legiffative
acquiefcence under the conﬁru&ion which this court for-
merly gave to the adt, as is now conclufive.

At the requeft of the attorney general, the writ of error
was difiniffed. +

.1 Congrefs bci;xg in feflion at this time, an a& was introduced and paf-

" fed, containing 2 claufe fimilar to the 33d fe&ion of the a& of 15th Fe-

bruary, 1801, refpe&ing writs of error and appeals in cafes of equity and

" maritime jurifdi&ion, &c. Lawws of U. S. wol. 6. p, 315, 6. 93; 3d March,

1803,



